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TO VOTE ON POLLING QUESTIONS:
HTTPS://DIRECTPOLL.COM/V?XDVHETLYNUNFC3O8MNEDQO9AFHVYHU

OR
HTTPS://TINYURL.COM/47CH4TVB

Cincinnati | Cleveland

https://directpoll.com/v?XDVhEtlYNunFC3O8MNeDQo9aFhVyhu
https://tinyurl.com/47ch4tvb


3

A.To Kill a Mockingbird
B. My Cousin Vinny
C.Philadelphia
D.Legally Blonde
E. The Verdict

1. WHAT IS THE BEST LAWYER MOVIE?
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2. A law firm by any other name is just as 
sweet.

My law practice is 
a C-corporation. 
May I still refer to 
my fellow 
shareholders as my 
“partners”?

A. Yes.

B. Maybe

C. No.

Cincinnati | Cleveland
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As used in these rules:
(h) “Partner” denotes a member of a partnership, a 
shareholder in a law firm organized as a professional 
corporation, or a member of an association authorized to 
practice law.

RPC 1.0(H)
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A lawyer shall not make or use a false, misleading, or 
nonverifiable communication about the lawyer or the 
lawyer’s services. A communication is false or misleading if it 
contains a material misrepresentation of fact or law or 
omits a fact necessary to make the statement considered as 
a whole not materially misleading.

BUT CONSIDER RPC 7.1-COMMUNICATIONS 
CONCERNING A LAWYER’S SERVICES

Cincinnati | Cleveland
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3. Liar, Liar…(You Know the Rest)I represented a client before an
administrative agency earlier this
year. Our opponent exhausted all
appeals, and we prevailed.

She just told me she was untruthful
in her testimony. What am I
obligated to do?

A. Correct the testimony because
she defrauded a tribunal.

B. Tell the client to correct her
misstatements or you will
become obligated to.

C. Nothing—because I didn’t learn
of the fraud until it was too late
to get the decision reversed.

D. Nothing—because it didn’t
happen in a court proceeding.

E. Nothing—because I learned of
the fraud through attorney-
client communication.

+

Cincinnati | Cleveland
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(o) “Tribunal” denotes a court, an arbitrator in a binding 
arbitration proceeding, or a legislative body, administrative 
agency, or other body acting in an adjudicative capacity. A 
legislative body, administrative agency, or other body acts in 
an adjudicative capacity when a neutral official, after the 
presentation of evidence or legal argument by a party or 
parties, will render a binding legal judgment directly affecting 
a party’s interests in a particular matter.

RPC 1.0(O)

Cincinnati | Cleveland
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(a)(3) A lawyer shall not knowingly…offer evidence the lawyer knows to be false. If a lawyer 
comes to know if its falsity, the lawyer shall take reasonable measures to remedy the situation, 
including, if necessary, disclosure to the tribunal…

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a 
person, including the client, intends to engage, is engaging, or has engaged in criminal or 
fraudulent conduct related to the proceeding shall take reasonable measures to remedy the 
situation, including, if necessary, disclosure to the tribunal.

(c) The duties stated in divisions (a) and (b) of this rule continue until the issue to which the 
duty relates is determined by the highest tribunal that may consider the issue, or the time has 
expired for such determination, and apply even if compliance requires disclosure of 
information otherwise protected by Rule 1.6 [Confidentiality of Information].

RPC 3.3(A),(B),(C)

Cincinnati | Cleveland
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4. Alternative Payment PlanMy client, Carl Fredricksen,
wants me to clear a cloud on the
title to some property he owns;
however, he doesn’t have much
money to pay me.

He is willing to give me 10% of
the sale proceeds of the house
to clear the title.

This seems like a contingency
fee contract. The house can be
sold with the title as-is, but it
won’t bring in as much money.

As long as I have a written fee
contract, am I covered?

A. Yes

B. Maybe

C. No

Cincinnati | Cleveland
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(a) A lawyer shall not enter into a business transaction with a client 
or knowingly acquire an ownership, possessory, security, or other 
pecuniary interest adverse to a client unless all of the following 
apply:

(1) the transaction and terms on which the lawyer acquires the interest are fair and 
reasonable to the client and are fully disclosed to the client in writing in a manner 
that can be reasonably understood by the client; 

(2) the client is advised in writing of the desirability of seeking and is given a 
reasonable opportunity to seek the advice of independent legal counsel on the 
transaction; 

(3) the client gives informed consent, in a writing signed by the client, to the essential 
terms of the transaction and the lawyer’s role in the transaction, including whether 
the lawyer is representing the client in the transaction. 

RPC 1.8(A)

Cincinnati | Cleveland
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(i) A lawyer shall not acquire a proprietary interest in the 
cause of action or subject matter of litigation the 
lawyer is conducting for a client, except that the lawyer 
may do either of the following: …

(2) contract with a client for a reasonable contingent fee in a civil case.

RPC 1.8(I)(2)

Cincinnati | Cleveland
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5. Personal Injury ClientPersonal injury client, Ann
Veal, visited Attorney Bob
Loblaw two years and two days
after she allegedly sustained
injuries in a Banana Stand fire.

I want to call the potential
defendant, George Bluth, who is
not represented by counsel, and
ask him if he has been out of
state on vacation (or in jail) for
more than three days in the last
two years.

If so, my suit might still be
timely if I file it today. Can I
contact him?

A. Yes

B. Maybe

C. No

Cincinnati | Cleveland
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In dealing on behalf of a client with a person who is not 
represented by counsel, a lawyer shall not state or imply that the 
lawyer is disinterested. When the lawyer knows or reasonably 
should know that the unrepresented person misunderstands the 
lawyer’s role in the matter, the lawyer shall make reasonable 
efforts to correct the misunderstanding. The lawyer shall not give 
legal advice to an unrepresented person, other than the advice to 
secure counsel, if the lawyer knows or reasonably should know 
that the interests of such a person are or have a reasonable 
possibility of being in conflict with the interests of the client.

RPC 4.3

Cincinnati | Cleveland
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6. Out of State ClientI have a longstanding client
who lives in another state.
We have been friends for
years and lately our emails
and calls have gotten more
and more flirtatious, and
explicit.

We will never take our
relationship any farther than
it is right now.

Does this present an issue?

A. Yes

B. Maybe

C. No

Cincinnati | Cleveland
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A lawyer shall not solicit or engage in sexual activity with a 
client unless a consensual sexual relationship existed 
between them when the client-lawyer relationship 
commenced.

RPC 1.8(j) = interpreted expansively

RPC 1.8(J)

Cincinnati | Cleveland
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7.  The Consultation, Part IJeff Winger contacted me looking 
for possible representation in a 
domestic relations matter.  The only 
substance we discussed was that he 
had been involved in an 
extramarital affair.  He didn’t hire 
me. 

Jeff Winger has now sued his next-
door neighbor, Shirley Bennett, for 
defamation. She reported in an 
online neighborhood chat that Jeff 
is a pervert and a peeping tom.

Can I represent Shirley?  

A. Yes

B. Maybe

C. No

Cincinnati | Cleveland
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A lawyer subject to division (b) [a lawyer who has learned 
information from a prospective client] shall not represent a 
client with interests materially adverse to those of a 
prospective client in the same or a substantially related 
matter if the lawyer received information from the 
prospective client that could be significantly harmful to that 
person in the matter, except as provided in division (d) 
[written consent and efforts to engage in effective 
screening]. 

RPC 1.18(C)

Cincinnati | Cleveland
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8.  The Consultation, Part IIIf Jeff had revealed to me that
he was a peeping tom during
our consultation, could my
partner represent Shirley if I
am screened from the matter?

A. Yes

B. Maybe

C. No

Cincinnati | Cleveland
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8.  The Consultation, Part IIIf Jeff had revealed to me that
he was a peeping tom during
our consultation, could my
partner represent Annie if I
am screened from the matter?

A. Yes

B. Maybe

C. No

Cincinnati | Cleveland
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A lawyer subject to division (b) [a lawyer who has learned information from 
a prospective client] shall not represent a client with interests materially 
adverse to those of a prospective client in the same or a substantially related 
matter if the lawyer received information from the prospective client that 
could be significantly harmful to that person in the matter, except as provided 
in division (d) [written consent and efforts to engage in effective screening]. 

If a lawyer is disqualified from representation under this paragraph, 
no lawyer in a firm with which that lawyer is associated may 
knowingly undertake or continue representation in such a matter, 
except as provided in division (d).

RPC 1.8(C)

Cincinnati | Cleveland
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When the lawyer has received disqualifying information as 
defined in division (c), representation is permissible if either of 
the following applies: 

(1) both the affected client and the prospective client have given informed 
consent, confirmed in writing; 

(2) the lawyer who received the information took reasonable measures to 
avoid exposure to more disqualifying information than was reasonably 
necessary to determine whether to represent the prospective client, and 
both of the following apply: 

(i) the disqualified lawyer is timely screened from any participation in the matter and is 
apportioned no part of the fee therefrom; 

(ii) written notice is promptly given to the prospective client.

RPC 1.8(D)

Cincinnati | Cleveland
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“Screened” denotes the isolation of a lawyer from any 
participation in a matter through the timely imposition of 
procedures within a firm that are reasonably adequate 
under the circumstances to protect information that the 
isolated lawyer is obligated to protect under these rules or 
other law.

RPC 1.0(L)

Cincinnati | Cleveland
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Under division (c), the prohibition in this rule is imputed to other lawyers as 
provided in Rule 1.10, but, under division (d)(1), imputation may be avoided if 
the lawyer obtains the informed consent, confirmed in writing, of both the 
prospective and affected clients. 
In the alternative, imputation may be avoided if the conditions of division 
(d)(2) are met and all disqualified lawyers are timely screened and written 
notice is promptly given to the prospective client. See Rule 1.0(l) 
(requirements for screening procedures). 
Division (d)(2)(i) does not prohibit the screened lawyer from receiving a 
salary or partnership share established by prior independent agreement, but 
that lawyer may not receive compensation directly related to the matter in 
which the lawyer is disqualified.

RPC 1.18, COMMENT [7]

Cincinnati | Cleveland
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9.  The Consultation, Part IIIWhat if I had told Jeff, at the
beginning of our interaction,
not to tell me anything about
his situation other than the
names of his wife and
children so I could check
conflicts.

But then he additionally
blurted out that his wife had
caught him using binoculars
to look into his neighbor’s
bedroom window. Can my
partner still defend Shirley?

A. Yes.

B. Maybe

C. No

Cincinnati | Cleveland
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When the lawyer has received disqualifying information as 
defined in division (c), representation is permissible if either of 
the following applies: 

(1) both the affected client and the prospective client have given informed 
consent, confirmed in writing; 

(2) the lawyer who received the information took reasonable measures to 
avoid exposure to more disqualifying information than was reasonably 
necessary to determine whether to represent the prospective client, and 
both of the following apply: 

(i) the disqualified lawyer is timely screened from any participation in the matter and is 
apportioned no part of the fee therefrom; 

(ii) written notice is promptly given to the prospective client.

RPC 1.8(D)

Cincinnati | Cleveland
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10.  The Consultation, Part IVWhat if, during our preliminary
consultation, Jeff had complied
with my request to provide only
the limited information of his
wife and children’s names. I
declined to represent him
without telling him why, but it
was partly because I’m casually
acquainted with Jeff’s wife,
Annie Edison?

Can I (not my partner) later
represent Annie against Jeff in
the domestic relations matter?

A. Yes

B. Maybe

C. No.

Cincinnati | Cleveland
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A lawyer subject to division (b) [a lawyer who has learned 
information from a prospective client] shall not represent a 
client with interests materially adverse to those of a 
prospective client in the same or a substantially related 
matter if the lawyer received information from the 
prospective client that could be significantly harmful to that 
person in the matter, except as provided in division (d) 
[written consent and efforts to engage in effective 
screening]. 

RPC 1.8(C)

Cincinnati | Cleveland
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11.  The Consultation, Part VI undertake Jeff’s
representation in the domestic
relations matter, but he is
immediately uncooperative and
will not respond to my requests
for information needed to
respond to discovery
propounded upon him.

What can I do?

A. Not much—talk to him
about the adverse effects
this will have on his
defense.

B. Warn him, then seek to
withdraw

C. Increase my hourly rate to
make it worth my while.

Cincinnati | Cleveland
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(b) Subject to divisions (c), [getting tribunal’s permission where 
required] (d)[taking reasonable steps to protect client interests 
when terminating representation], and (e) [promptly refund 
unearned fees], a lawyer may withdraw from the representation 
of a client if any of the following applies: 

(5) the client fails substantially to fulfill an obligation, financial or otherwise, to the 
lawyer regarding the lawyer’s services and has been given reasonable warning that 
the lawyer will withdraw unless the obligation is fulfilled; 
(6) the representation will result in an unreasonable financial burden on the 
lawyer or has been rendered unreasonably difficult by the client.

RPC 1.16(B)(5) & (6)

Cincinnati | Cleveland
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12.  The Consultation, Part VIAfter I withdraw from
representing Jeff in the DR
case, he sues his next-door
neighbor, Shirley Bennett, for
defamation because she
stated on an internet
neighborhood chat line that
Jeff Winger (now, your
former client) is a peeping
tom and a pervert.

If Jeff doesn’t consent, can I
defend Shirley in the
defamation suit he brought
against her?

A. Yes

B. Maybe

C. No

Cincinnati | Cleveland
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Unless the former client gives informed consent, confirmed 
in writing, a lawyer who has formerly represented a client in 
a matter shall not thereafter represent another person in 
the same or a substantially related matter in which that 
person’s interests are materially adverse to the interests of 
the former client.

RPC 1.9(A)

Cincinnati | Cleveland
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“Substantially related matter” denotes one that involves the 
same transaction or legal dispute or one in which there is a 
substantial risk that confidential factual information that 
would normally have been obtained in the prior 
representation of a client would materially advance the 
position of another client in a subsequent matter.

[Note: The information you actually obtained = immaterial]

RPC 1.0(N)

Cincinnati | Cleveland
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13.  The Phone-A-FriendMy live-in girlfriend and I
practice in the same subject
area at different firms.

We’re both working from home
on a Sunday, and she’s drafting
a thorny contract. She has
asked me to review it, as well as
the background documents
from her client that factor into
what she prepared.

She’s not going to bill the client
for my time and doesn’t want
them to think she needs a
second set of eyes on it—she
just wants me to give it a skim
while we’re both reviewing it at
home. Is this permissible?

A. Yes

B. Maybe

C. No

Cincinnati | Cleveland
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(a) A lawyer shall not reveal information relating to the representation of a 
client, including information protected by the attorney-client privilege 
under applicable law, unless the client gives informed consent, the 
disclosure is impliedly authorized in order to carry out the 
representation, or the disclosure is permitted by division (b) or required 
by division (d)[complying with RPC 3.3/4.1—candor toward tribunal or 
truthful statements to others].

(b) A lawyer may reveal information relating to the representation of a 
client, including information protected by the attorney-client privilege 
under applicable law, to the extent the lawyer reasonably believes 
necessary for any of the following purposes:…(4) to secure legal advice 
about the lawyer’s compliance with these rules;

RPC 1.6(A), B(4)

Cincinnati | Cleveland
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Respondents worked for separate law firms in the same 
niche area of law practice and were in a romantic 
relationship. 
Over nearly two years’ time, they exchanged >12 emails 
where they revealed information protected by ACP/WPD, 
even though not in same firm or co-representing clients, 
designed to assist the other with their work—or even 
completing the other’s work. 

DISCIPLINARY COUNSEL V. HOLMES/KERR, 
155 OHIO ST.3D 261, 2018-OHIO-4308

Cincinnati | Cleveland
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14. Colleague With Benefits?Ross does outside litigation for 
Calvin Klein.  

Rachel, the in-house attorney 
who gives him work and to 
whom he reports on his cases 
asked him out for a drink after 
a mediation.  

There were sparks.

A. Go for it! Inside and 
Outside Counsel are akin 
to colleagues in the same 
law firm. Also, Rachel isn’t 
Ross’ client (but might be 
his lobster).

B. PIVOT! Even though 
Calvin Klein is Ross’ client, 
this still isn’t permissible.

Cincinnati | Cleveland
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(j) A lawyer shall not solicit or engage in sexual activity with a 
client unless a consensual sexual relationship existed between 
them when the client-lawyer relationship commenced.

[19] When the client is an organization, division (j) of this rule 
prohibits a lawyer for the organization (whether inside counsel or 
outside counsel) from having a sexual relationship with a 
constituent of the organization who supervises, directs, or 
regularly consults with that lawyer concerning the organization's 
legal matters.

RPC 1.8(J) & COMMENT [19]

Cincinnati | Cleveland
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15. Outrageous, Egregious, Preposterous!Two prospective 
plaintiffs, Kramer 
and Elaine, want to 
retain me to sue 
Java World for 
personal injuries 
they each sustained 
from hot café latte 
burns. 

A. Green light

B. Yellow light

C. Red light

Cincinnati | Cleveland
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(a) A lawyer's acceptance or continuation of representation 
of a client creates a conflict of interest if either of the 
following applies:…

(2) there is a substantial risk that the lawyer's ability to consider, 
recommend, or carry out an appropriate course of action for that client will 
be materially limited by the lawyer's responsibilities to another client, a 
former client, or a third person or by the lawyer's own personal interests.

RPC 1.7(A)(2)

Cincinnati | Cleveland
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(b) A lawyer shall not accept or continue the representation of a 
client if a conflict of interest would be created pursuant to division 
(a) of this rule, unless all of the following apply:

(1) the lawyer will be able to provide competent and diligent representation to each 
affected client;
(2) each affected client gives informed consent, confirmed in writing;
(3) the representation is not [prohibited by law or directly adverse in the same 
proceeding]

RPC 1.7(B)

Cincinnati | Cleveland
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Special Considerations in Common Representation

In considering whether to represent multiple clients in the same matter, a lawyer should be mindful that if 
the common representation fails because the potentially adverse interests cannot be reconciled, the result 
can be additional cost, embarrassment, and recrimination. 

Ordinarily, the lawyer will be forced to withdraw from representing all of the clients if the common 
representation fails. 

In some situations, the risk of failure is so great that multiple representation is plainly impossible…[such as] 
where contentious litigation or negotiations between them are imminent or contemplated….[or] when it is 
unlikely that impartiality [between them] can be maintained. 

Other relevant factors are whether the lawyer subsequently will represent both parties on a continuing 
basis and whether the situation involves creating or terminating a relationship between the parties.

RPC 1.7, COMMENT [25]

Cincinnati | Cleveland
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While potential conflicts should be fully explained and 
consented to in writing, merely sending clients a letter 
shouldn’t be the beginning or end of the exercise—it 
typically won’t demonstrate informed consent.
First, have a dynamic conversation to explain the potential issues with 

adequate examples to ensure everyone is on the same page (e.g., shared 
privilege, material limitations evolving re: divergent testimony, litigation 
instructions, settlement)
Then follow-up with written memorialization.

RPC 1.7, COMMENT [31]—INFORMED CONSENT

Cincinnati | Cleveland
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16. Show Me The Money!Kramer and Elaine consented to 
joint representation. Kramer’s 
deposition testimony was solid, but 
Elaine’s raised questions about 
intervening negligence by Norman 
Newman. Newman’s testimony 
seems likely to create new problems 
with liability in both plaintiffs’ 
liability cases—and they may each 
benefit by blaming the other. 

Java World later made a single 
settlement offer, refusing to settle 
with only one party: They offered 
Kramer free coffee & $50,000, but 
only offered Elaine some lobster 
bisque. Kramer wants to settle; 
Elaine wants to try the case.  

A. I can keep representing them 
both.

B. I can only represent one of 
them.

C. I have to withdraw from both 
cases.

Cincinnati | Cleveland
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When a conflict arises from a lawyer's representation of more 
than one client, whether the lawyer must withdraw from 
representing all affected clients or may continue to represent one 
or more of them depends upon whether:
(1) the lawyer can both satisfy the duties owed to the former 
client and adequately represent the remaining client or clients, 
given the lawyer's duties to the former client (see Rule 1.9 ); and
(2) any necessary client consent is obtained. 

RPC 1.7, COMMENT [8]
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17. The Jury Demand For…One Million DollarsYou represent Andy Dwyer in a 
suit against the City of Pawnee for 
injuries he sustained when falling 
into an open construction pit. 

Andy broke both of his legs while 
drunkenly trying to retrieve a 
discarded toaster from the pit. 
He’ll never get more than the cost 
of his medical bills, plus maybe 
some pain & suffering—and you’ll 
alienate the jury if you ask for 
more. But Andy insists you seek 
$1M in closing argument…mostly 
because he’s planning to make a 
Dr. Evil gesture when you do.

A. You must seek $1M; he’s the 
client.

B. You may seek whatever you 
think is appropriate.

C. You must seek $1M or move 
to withdraw.
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RPC 1.2(A)
Subject to divisions (c) [limiting representation], 
(d)[illegal/fraudulent], and (e) [criminal/disciplinary threats], a 
lawyer shall abide by a client’s decisions concerning the objectives 
of representation and, as required by Rule 1.4, shall consult with 
the client as to the means by which they are to be pursued. 

A lawyer may take action on behalf of the client as is impliedly 
authorized to carry out the representation. A lawyer does not 
violate this rule by…avoiding offensive tactics…. A lawyer shall 
abide by a client’s decision whether to settle a matter. 
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(a) A lawyer shall do all of the following: 
(1) promptly inform the client of any decision or circumstance with respect to which the 
client’s informed consent is required by these rules; 
(2) reasonably consult with the client about the means by which the client’s objectives are to 
be accomplished; 
(5) consult with the client about any relevant limitation on the lawyer’s conduct when the 
lawyer knows that the client expects assistance not permitted by the Ohio Rules of 
Professional Conduct or other law. 

(b) A lawyer shall explain a matter to the extent reasonably 
necessary to permit the client to make informed decisions 
regarding the representation.

RPC 1.4
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(b) Subject to divisions (c), (d), and (e) of this rule, a lawyer 
may withdraw from the representation of a client if…the 
client insists upon taking action that the lawyer considers 
repugnant or with which the lawyer has a fundamental 
disagreement.

(c) – must follow tribunal rules for withdrawing/obtaining permission
(d) – Must take reasonable steps to protect clients’ interest (e.g., notice, 
reasonable time for other counsel, delivering file).
(e) – must promptly refund unearned fees.

RPC 1.16(B)(4) & COMMENT [7]
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A lawyer may withdraw from representation in some 
circumstances. The lawyer has the option to withdraw if it 
can be accomplished without material adverse effect on the 
client’s interests. 

The lawyer may also withdraw where the client insists on 
taking action that the lawyer considers repugnant or with 
which the lawyer has a fundamental disagreement.

RPC 1.16,COMMENT [7]
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18. Fa La Freaking LaI know my client’s family is 
coming in for Christmas Eve 
on Friday. I received an 
adverse ruling in her case on 
Thursday afternoon – can I 
want until Monday to pass 
along the decision? 

A. Yes—so long as there is no 
prejudice arising from this 
delay, it’s okay to wait.

B. Maybe—not unless the 
client gave me express 
advance permission to 
delay news.

C. No—RPC 1.4 requires 
prompt client 
communication. 
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In some circumstances, a lawyer may be justified in delaying 
transmission of information when the client would be likely to 
react imprudently to an immediate communication. 
Thus, a lawyer might withhold a psychiatric diagnosis of a client 
when the examining psychiatrist indicates that disclosure would 
harm the client. 
A lawyer may not withhold information to serve the lawyer’s 
own interest or convenience or the interests or convenience of 
another person. …

RPC 1.4, COMMENT [7]
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19. Judicial EfficiencyOpposing counsel just filed a 
MSJ in my case.  The Judge 
calls me and wants to discuss 
the motion; I say perhaps we 
should have a court 
conference or a conference 
call and involve the other 
side.  The judge says it’s not 
necessary—he has already 
called the other side to 
discuss their motion with 
them.  

Can I participate in the call?

A. Yes

B. Maybe

C. No
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(a) A lawyer shall not do any of the following: 
(3) communicate ex parte with either of the following: 

(i) a judicial officer or other official as to the merits of the case during the proceeding 
unless authorized to do so by law or court order.

It is professional misconduct for a lawyer to do any of the following: 
(f) knowingly assist a judge or judicial officer in conduct that is a violation of 
the Ohio Rules of Professional Conduct, the applicable rules of judicial 
conduct, or other law;

RPC 3.5(A)(3)(I) & 8.4(F)
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20. Tattletale?What most accurately 
summarizes my obligation(s)?

A. I must report the Attorney 
and the Judge.

B. I may report the Attorney 
and the Judge (but I don’t 
have to report either).

C. I must report the Attorney; 
I may report the Judge.

D. I must report the Judge; I 
may report the Attorney.

E. I can’t report either one—I 
didn’t observe either of their 
conduct.
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(a) A lawyer who possesses unprivileged knowledge of a 
violation of the Ohio RPC that raises a question as to any 
lawyer’s honesty, trustworthiness, or fitness as a lawyer in 
other respects, shall inform a disciplinary authority 
empowered to investigate or act upon such a violation. 

(b) A lawyer who possesses unprivileged knowledge that a judge 
has committed a violation of the Ohio RPC or applicable 
rules of judicial conduct shall inform the appropriate 
authority.

RPC 8.3(A),(B)
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21. Tattletale?What if the Judge had called 
me first, before calling the 
other side, and he didn’t press 
the issue, agreeing to 
schedule a joint call with 
counsel instead? 

A. I must report the Judge.

B. I may report the Judge.

C. There isn’t a violation to 
report—thanks to me, the 
Judge didn’t violate the rule.
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(A) A judge shall not initiate, receive, permit, or consider ex parte 
communications, except as follows: 

(1) When circumstances require it, an ex parte communication for scheduling, administrative, or 
emergency purposes, that does not address substantive matters or issues on the merits, is 
permitted, provided the judge reasonably believes that no party will gain a procedural, 
substantive, or tactical advantage as a result of the ex parte communication; 
(5) A judge may initiate, receive, permit, or consider an ex parte communication when 
expressly authorized by law to do so; 
(6) A judge may initiate, receive, permit, or consider an ex parte communication when 
administering a specialized docket, provided the judge reasonably believes that no party will 
gain a procedural, substantive, or tactical advantage while in the specialized docket program as 
a result of the ex parte communication. 

CJC 2.9(A)(1),(5),(6)
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22. Is there a doctor in the (Dog)House?I’m representing a physician 
who is dissolving his practice 
with another physician.  The 
issues are monetary and both 
sides are being professional.  I 
see the other physician at a 
social event and we talked for 
quite a while about the Browns 
but nothing about the case.  I 
was trying to create a good 
impression on him outside the 
case that I hoped would carry 
over to our upcoming 
mediation.   He is represented 
by counsel.  Ever since then I 
have been feeling guilty – what 
if he mentions our conversation 
at the mediation? Have I done 
something wrong?

A. Yes.

B. Maybe.

C. No.
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In representing a client, a lawyer shall not communicate 
about the subject of the representation with a person the 
lawyer knows to be represented by another lawyer in the 
matter, unless the lawyer has the consent of the other 
lawyer or is authorized to do so by law or a court order

RPC 4.2
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[2] This rule applies to communications with any person who is represented by counsel 
concerning the matter to which the communication relates. 

[4] This rule does not prohibit communication with a represented person, or an 
employee or agent of such a person, concerning matters outside the representation. For 
example, the existence of a controversy between a government agency and a private party, or 
between two organizations, does not prohibit a lawyer for either from communicating with 
nonlawyer representatives of the other regarding a separate matter….A lawyer may not make 
a communication prohibited by this rule through the acts of another….Parties to a matter 
may communicate directly with each other, and a lawyer is not prohibited from advising a 
client concerning a communication that the client is legally entitled to make….

(But is it the smartest idea? Probably not.)

RPC 4.2, COMMENTS [2] AND [4]
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23. Car Talk, IMy client owns an auto parts store 
that sells parts via the internet and 
by phone.  The store has a non-
compete agreement with a former 
employee it believes is now 
managing a competitor’s store.  

I have sued the competitor and the 
ex-employee.  The competitor 
denies our former employee works 
for them, and the ex-employee has 
dodged service—and isn’t 
represented by the competitor’s 
counsel.

To find the former employee, I’m 
planning to call the competitor 
from my cell phone, so my firm 
name doesn’t come up on caller 
ID, and ask to speak with the ex-
employee. If he answers, I’ll hang 
up. 

A. Totally OK

B. OK, but exercise caution

C. Not OK at all
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In the case of a represented organization, this rule prohibits communications with a 
constituent of the organization who supervises, directs, or regularly consults with the 
organization’s lawyer concerning the matter or has authority to obligate the organization with 
respect to the matter or whose act or omission in connection with the matter may be 
imputed to the organization for purposes of civil or criminal liability. 

Consent of the organization’s lawyer is not required for communication with a former 
constituent. If a constituent of the organization is represented in the matter by his or her own 
counsel, the consent by that counsel to a communication will be sufficient for purposes of this 
rule. 

In communicating with a current or former constituent of an organization, a lawyer must not 
use methods of obtaining evidence that violate the legal rights of the organization

RPC 4.2, COMMENT [7]
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(a) A lawyer shall not act as an advocate at a trial in which 
the lawyer is likely to be a necessary witness unless one 
or more of the following applies: 

(1) the testimony relates to an uncontested issue; 
(2) the testimony relates to the nature and value of legal services rendered 
in the case; 
(3) the disqualification of the lawyer would work substantial hardship on the 
client.

RPC 3.7

Cincinnati | Cleveland



86

The former employee is a party, but we don’t have reason to think he’s represented 
= contact with him is permissible (for now).

The competitor is a party, and we know it’s represented = contact impermissible
with:
 Those who supervise, direct, or consult with competitor’s lawyers about representation;
 Those with authority to obligate the competitor in the lawsuit
 Those whose acts or omissions may be imputed to the competitor

 BPC Op. 2016-5: “Extreme caution should be observed by adverse lawyers when 
interviewing current employees, even those who do not satisfy the categories in RPC 
4.2, [7] [due to potential for inadvertent violation.”

 “In close cases, it may be appropriate to notify the corporation’s lawyer before 
making contact with current employees.”

Also, could encounter admissions from competitor’s management; could convert 
ourselves into witnesses requiring our disqualification.
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24. Car Talk, III’m not even trying to prove a 
fact in the case at this point—I 
just want to serve the former 
employee.

He is always selling stuff on a 
local Facebook Marketplace 
page. I don’t have a Facebook 
account, so I made one using 
only my first and middle name, 
and a picture of my dog in my 
profile. 

I responded to a post of his, 
selling his old vinyl collection, 
and I’m meeting him in a 
parking lot this weekend “to 
buy his records,” but I’ll serve 
the Complaint at that time. 

A. Yes.

B. Maybe.

C. No.
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It is professional misconduct for a lawyer to do any of the 
following: 
(c) engage in conduct involving dishonesty, fraud, deceit, or 
misrepresentation;

RPC 8.4(C)
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25. Car Talk, IIII’m thinking of hiring a 
Private Investigator instead. 

I’ve told him to call the 
competitor, saying he wants 
to speak with the former 
employee about buying a 
transmission; when they 
connect him, he’ll have 
enough of a conversation to 
demonstrate the employee 
works there.

A. Yes

B. Maybe

C. No
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It is professional misconduct for a lawyer to do any of the 
following: 
(c) Violate or attempt to violate the Ohio RPC, knowingly 
assist or induce another to do so, or do so through the acts 
of another.

RPC 8.4(A)
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26. Car Talk, IVMy client isn’t a lawyer, and I 
know the Rules permit 
represented parties to talk 
with each other. So can I just 
tell him that he can call the 
competitor to see if the 
employee answers; or he can 
arrange to meet him on 
Facebook Marketplace; or he 
can hire a PI to track the guy 
down or serve him. 

This is permissible, right? 
Right? 

A. Yes.

B. Maybe.

C. No.
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[1] Lawyers are subject to discipline when they violate or 
attempt to violate the Ohio RPC, knowingly assist or induce 
another to do so, or do so through the acts of another, as 
when they request or instruct an agent to do so on the 
lawyer’s behalf. Division (a), however, does not prohibit a 
lawyer from advising a client concerning action the client is 
legally entitled to take. 

RPC 8.4(A), COMMENT [1]
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WHERE IN THE RULES DOES 
IT SAY THAT?
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